STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
FLORI DA ELECTI ONS COWM SSI ON,
Petitioner,
VS. Case No. 01-3652

ARLENE SCHWARTZ,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

On Novenber 13, 2001, a formal administrative hearing was
held in this case in Fort Lauderdale, Florida, before Jeff B.
Clark, Adm nistrative Law Judge, Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: FEric M Lipman, Esquire
Fl orida El ecti ons Comm ssi on
107 West Gai nes Street
Collins Building, Suite 224
Tal | ahassee, Florida 32399-1050

For Respondent: J. David Bogenschutz, Esquire
Bogenschut z & Dut ko
600 Sout h Andrews Avenue
Sui te 500
Fort Lauderdale, Florida 33301-2802

STATEMENT OF THE | SSUES

Whet her Respondent, Arlene Schwartz, willfully violated
Subsection 104.31(1)(a), Florida Statutes, which prohibits an

of ficer or enployee of the state, or of any county or



muni ci pality, fromusing his or her official authority or

i nfluence for the purpose of interfering with an election or a
nom nation of office, or coercing or influencing another
person's vote or affecting the results thereof.

PRELI M NARY STATEMENT

On March 7, 2001, Petitioner, Florida Elections Conm ssion
(Comm ssion), received a sworn conplaint alleging that
Respondent, Arlene Schwartz, violated Chapter 104, F orida
Statutes. On June 22, 2001, after an investigation, the
Commi ssi on staff reconmended findi ng probabl e cause that
Respondent viol ated Subsection 104.31(1)(a), Florida Statutes.
On August 7, 2001, the Commi ssion issued an Order of Probable
Cause finding probable cause to believe Respondent viol ated
Subsection 104.31(1)(a), Florida Statutes.

On August 30, 2001, Respondent, through counsel, filed a
Petition for Formal Hearing and on Septenber 17, 2001, the
Division of Admi nistrative Hearings received the case for
assi gnment of an Administrative Law Judge to conduct a forna
hearing. On Cctober 5, 2001, the case was set for final hearing
in Fort Lauderdale, Florida, on Novenber 13 through 15, 2001.

At the final hearing held on Novenber 13, 2001, the
Conmm ssion presented three witnesses: Keith Smth, a Comm ssion
i nvestigator; Debra Thomas, City Cerk, Gty of Margate,

Florida; and Iris Siple, Chief Adm nistrator to the Oerk of



Court, Broward County, Florida. The Comm ssion introduced three
exhibits in evidence, nunbered Exhibits 1, 2, and 3.

Respondent presented seven w tnesses: Eugene Steinfeld,
City Attorney, City of Margate, Florida; Lori Parrish, County
Comm ssi oner, Broward County, Florida; Howard Fornman, O erk of
Court, Broward County, Florida; John Borden-Kircher; Jack Tobin;
Robert Crawford; and Respondent, herself. Respondent offered
five exhibits nunbered exhibits 1 through 5 which were received
i n evidence.

The Transcript of Proceedings, which bears the Court
St enographer's Certificate dated Decenber 9, 2001, was filed
with the Division of Admi nistrative Hearings on January 11,
2002; the parties requested and received | eave to the submt
proposed recommended orders on or before January 11, 2002. Both
parties tinely filed Proposed Recomended Orders.

FI NDI NGS OF FACT

Based on the testinony and deneanor of the w tnesses,
docunentary evidence, entire Transcript of Proceedings, and the
facts admtted in the Joint Pre-hearing Stipulation, the
follow ng findings of fact are nmde:

1. Respondent, Arlene Schwartz, as Mayor of the Gty of
Margate, Florida, was a nunicipal officer on Cctober 27, 2000,
when she wote a letter signed by her as Mayor, Margate,

Florida, on official City of Margate stationery, endorsing



Howard Forman for Clerk of Court, Broward County, Florida.
Respondent has 10 years of experience as a candi date, el ected
of ficial or nmenber of nunicipal boards.

2. Eugene Steinfeld was City Attorney, Cty of Margate,
for 24 years; as such he gave advice to the Mayor and
Comm ssioners of the City of Margate about their
responsibilities under the Florida Ethics Code and El ections
Laws.

3. In 1994, in his capacity as Cty Attorney,
M. Steinfeld authored a Gty of Margate Resol uti on which
aut hori zed the Mayor, Vice Mayor and Gty Conmi ssioners "to use
a facsimle of the official seal of the City of Margate in
correspondence, pronotion, or advertising when they are
pronoting the Gty of Margate. "

4. On January 24, 2000, in his capacity as Cty Attorney,
M. Steinfeld sent an inter-office menorandumto Respondent and
ot hers advising "there is no prohibition for endorsing a
candidate for City Conm ssion by another candidate for Gty
Conmission . . . ; it is only where a candi date expends noney
for another candidate or contributes things of value to another
candidate that is prohibited, pursuant to FS. 104.071."

5. In Septenber 2000, M. Steinfeld had a conversation
wi th Respondent wherein she asked if she would be permtted to

endorse a candidate for a board position in a devel opnent



district. In advising her that she could, he recalled sayi ng,
"You do not | ose your freedom of speech when you becone an
el ected official."

6. On Cctober 23, 2000, Respondent attended a neeting of
the Margate Denocratic C ub where Howard Fornan, a candi date for
Clerk of Court, Broward County, spoke. As a State Senator,

M. Forman had assisted the City of Margate even though Margate
was not in his Senate District. Respondent orally endorsed
M. Forman at the neeting and offered her assistance.

7. On Cctober 25, 2000, Respondent's office received a
t el ephone call fromlris Siple who worked in M. Forman's
canmpai gn. Respondent returned the call on Cctober 26, 2000, and
was asked to wite a letter endorsing M. Forman on city
stationery. The letter was witten on Cctober 27, 2000, and
| ater faxed to M. Forman's canpai gn headquarters.

8. M. Forman's canpai gn reproduced the letter and mail ed
approximately 700 copies to potential voters. Respondent
received no renuneration or benefit for witing the endorsenent
letter.

9. Respondent acknow edged that she had no specific
di scussion with the GCity Attorney regardi ng the appropri ateness
of using city stationery in the endorsenent l|etter.

Nevert hel ess, she believed that witing the endorsenent letter

was sonet hing that she could do wi thout violating the | aw.



Based on the evidence presented, including the resolution
allowi ng the use of the seal in correspondence pronoting the
city, the nmenorandum and advice given by the Cty Attorney, and
her reliance on the request nade by M. Forman's canpai gn office
for a letter on city stationery, the undersigned finds that
Respondent's belief that she had done nothing inappropriate in
witing the endorsenent letter to be credible.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. Subsections 106.25(5) and 120.57(1), and Section 120.569,
Fl ori da Stat utes.

11. The Conmm ssion in its Oder of Probable Cause asserts
that: "Respondent violated Section 104.31(1)(a), Florida
Statutes, prohibiting an officer or enployee of the state, a
county, or a municipality fromusing his official authority or
i nfluence for the purpose of interfering with an el ecti on,
interfering with a nom nation for office, coercing or
i nfluenci ng another person's vote, or affecting the results of
an el ection on one occasion."

12. Section 104.31, Florida Statutes, reads as foll ows:

Political activities of state, county, and
muni ci pal officers and enpl oyees. —

(1) No officer or enployee of the state,
or of any county or nunicipality thereof,



except as hereinafter exenpted from
provi si ons hereof, shall:

(a) Use his or her official authority or
i nfluence for the purpose of interfering
with an election or a nom nati on of office
or coercing or influencing another person's
vote or affecting the result thereof.

* * *

The provisions of this section shall not
be construed so as to prevent any person
from becom ng a candi date for and actively
canpai gning for any elective office in this
state. Al such persons shall retain the
right to vote as they nay choose and to
express their opinions on all political
subj ects and candi dates. The provisions of
par agraph (a) shall not be construed so as
tolimt the political activity in a
general, special, primary, bond, referendum
or other election of any kind or nature, of
el ected officials or candidates for public
office in the state or of any county or
muni ci pal ity thereof;

* * *

(3) Nothing contained in this section or
in any county or nunicipal charter shall be
deened to prohibit any public enpl oyee from
expressing his or her opinions on any
candi date or issue or fromparticipating in
any political canpaign during the enpl oyee's
of f-duty hours, so long as such activities
are not in conflict with the provisions of
subsection (1) or s. 110.233.

13. Subsection 106.265(1), Florida Statutes, reads as
fol |l ows:

(1) The comm ssion is authorized upon the
finding of a violation of this chapter or
chapter 104 to inpose civil penalties in the
formof fines not to exceed $1, 000 per
count. In determ ning the anmount of such



civil penalties, the comm ssion shal
consi der, anong other mtigating and
aggravati ng circunstances:

(a) The gravity of the act or omssion;

(b) Any previous history of simlar acts
or om ssi ons;

(c) The appropriateness of such penalty
to the financial resources of the person,
political commttee, commttee of continuous
exi stence, or political party; and

(d) WWether the person, political
comm ttee, conmittee of continuous
exi stence, or political party has shown good
faith in attenpting to conply with the
provi sions of this chapter or chapter 104.

14. Subsection 106.25(3), Florida Statutes, reads as

foll ows:

(3) For the purposes of comm ssion
jurisdiction, a violation shall nean the
willful performance of an act prohibited by
this chapter or chapter 104 or the willfu
failure to performan act required by this
chapter or chapter 104.

15. Section 106.37, Florida Statutes, reads as foll ows:

A person willfully violates a provision of
this chapter if the person cormmits an act
whi | e knowi ng that, or show ng reckl ess
di sregard for whether, the act is prohibited
under this chapter, or does not commit an
act while knowi ng that, or show ng reckl ess
di sregard for whether, the act is required
under this chapter. A person knows that an
act is prohibited or required if the person
is aware of the provision of this chapter
whi ch prohibits or requires the act,
under st ands the neani ng of that provision,
and perforns the act that is prohibited or
fails to performthe act that is required.
A person shows reckl ess disregard for
whet her an act is prohibited or required
under this chapter if the person wholly
di sregards the | aw wi t hout maki ng any



reasonabl e effort to determ ne whet her the
act would constitute a violation of this
chapter.
16. The burden of proof, absent a statutory directive to

the contrary, is on the party asserting the affirmative of the

issue in the proceeding. Departnent of Banking and Fi nance v.

Gsborne Stern and Conpany, 670. So. 2d 932, 934 (Fla. 1996);

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); and Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

17. Wile Subsection 106.265(1), Florida Statutes,
aut hori zes a $1,000 civil penalty per "count," the O der of
Probabl e Cause, which is the charging docunent in this case,
does not contain "counts." Instead, it contains a single
paragraph which alleges that there is probabl e cause to believe
t hat Respondent viol ated Subsection 104.31(1)(a), Florida
Statutes, on one occasion. Therefore, Respondent faces a
potential civil penalty of $1,000 if the Comm ssion proves its
case. In addition to the civil penalty, the ruinous effect of a
determi nation that a political official has violated the Florida
El ecti ons Law has on an individual's reputation for persona
integrity makes the penalty in this case punitive and penal in

nat ure.



18. Subsection 120.57(1)(j), Florida Statutes, reads as
fol |l ows:

(1) Additional Procedures Applicable to
Hearings Invol ving D sputed |Issues of
Materi al Fact. —

(j) Findings of fact shall be based upon
a preponderance of the evidence, except in
penal or licensure disciplinary proceedings
or except as otherw se provided by statute,
and shall be based exclusively on the
evi dence of record and on matters officially
recogni zed.

19. In addition, existing case |aw establishes that the
Conmi ssi on has the burden of proving by clear and convincing
evidence that Petitioner willfully violated Subsection

104.31(1)(a), Florida Statutes. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Latham

v. Florida Conm ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA

1997).
20. As noted by the Florida Suprenme Court:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testi mony nmust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in m nd
of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the

10



truth of the allegations sought to be
est abl i shed.

In re Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting Slomow tz

v. Walker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

21. Respondent authored an endorsenent letter on Cty of
Margate stationery using her appropriate title, Mayor. In
performng this activity, she was aware of a rmnuni ci pal
resolution allowing the use of the city seal to pronote the City
of Margate and she believed that the endorsed candi date woul d
pronote the City of Margate as he had done in the past; she was
aware of a nmemorandumfromthe City Attorney, who was her | egal
advi sor on Florida Elections Law, that it was appropriate for
her to endorse other candi dates; several weeks before this
i ncident, she had specifically discussed endorsenent of a
candidate with the Cty Attorney and had been advi sed that her
political rights to free expression had not been di m ni shed
because she was an elected official; and, in good faith, had
relied on a request fromthe canpaign staff of a seasoned and
hi ghl y-regarded candi date for an endorsenent on city stationery.
There is no denonstration of know edgeabl e or reckl ess
conmmi ssion of an act prohibited or required by the Florida
El ections Law. Respondent clearly had a "good faith" belief
that the endorsenment |etter was appropriate and not in violation

of the Florida El ections Law.
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RECOMVENDATI ON

Based upon the foregoing Findings of Facts and Concl usi ons
of Law, it is

RECOMMENDED t hat the Florida El ecti ons Comm ssion enter a
final order finding that Respondent, Arlene Schwartz, did not
vi ol ate Subsection 104.31(1)(a), Florida Statutes, as alleged
and dism ssing the Order of Probable Cause.

DONE AND ENTERED t his 31st day of January, 2002, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 31st day of January, 2002.

COPI ES FURNI SHED

J. David Bogenschutz, Esquire
Bogenschut z & Dut ko

600 Sout h Andrews Avenue

Suite 500

Fort Lauderdale, Florida 33301-2802

Eric M Lipman, Esquire

Fl ori da El ections Comm ssion

107 West Gai nes Street

Collins Building, Suite 224

Tal | ahassee, Florida 32399-1050
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Barbara M Linthicum Executive Director
Fl ori da El ections Comm ssion

107 West Gai nes Street

Collins Building, Suite 224

Tal | ahassee, Florida 32399-1050

Pat sy Rushing, Cerk

Fl ori da El ecti ons Conmm ssi on

107 West Gai nes Street

Collins Building, Suite 224

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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